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No. 4935.

IN THE

United States

Circuit Court of Appeals,

FOR THE NINTH CIRCUIT.

In the Matter of

GILLETTE REALTY COMPANY,
Alleged Bankrupt.

Arthur W. Connable,

Petitioner,

vs,

Edward H. Marxen, as Receiver of

the Estate of Gillette Realty Com-
pany, Alleged Bankrupt,

Respondent,

BRIEF OF PETITIONER FOR REVISION.

May It Please the Court:

Petitioner brings his petition to revise, in matter of

law, an order of the District Court, enjoining petitioner's

action pending in the State Court at Los Angeles, to

foreclose a real estate mortgage.

On January 10, 1924, Thompson Buchanan and wife

executed to petitioner herein their mortgage on real

estate in Los Angeles to secure payment of an $80,000.00
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note, part of the purchase price thereof. The mortgage

was recorded March 6, 1924; action to foreclose was filed

in the State Court at Los Angeles, October 21, 1925,

and the trial was later set for July 19, 1926. [Tr. p. 6.]

On April 7, 1926, an involuntary petition in bank-

ruptcy was filed against the alleged bankrupt, Gillette

Realty Company, one of the defendants in the foreclosure

action, in the District Court of the United States, South-

ern District of California, Southern Division, and there-

upon Edward H. Marxen was appointed receiver of the

estate of said alleged bankrupt.

On July 16, 1926, the receiver filed his petition [Tr.

p. 4] in the District Court alleging that on April 25,

1925, Buchanan and wife sold the mortgaged real estate

to alleged bankrupt, and praying for an order restrain-

ing petitioner herein from prosecuting his foreclosure

action; on the same day the District Court without no-

tice made its order [Tr. p. 8] restraining and enjoining

petitioner herein from prosecuting his foreclosure action,

and ordering him and his attorney to show cause July

26, 1926, why an injunction should not be ordered as

prayed.

Petitioner and his attorney appeared and filed answer

to the petition of receiver and to the order to show cause.

The court after considering the arguments and briefs

of counsel, continued the matter from time to time with

the restraining order in force, until July 31, 1926, and

then ordered that petitioner herein be restrained from

proceeding in the State Court to and including October

4, 1926, and continued the restraining order in effect

until that time. [Tr, pp. 18-19.]
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Petitioner herein contends

:

(a) The District Court had no power to restrain pe-

titioner from prosecuting his foreclosure action in the

State Court.

(b) The petition of receiver does not state facts suf-

ficient to authorize the District Court to make the orders

complained of.

(c) The admitted facts are not sufficient to authorize

the orders complained of.

The mortgage foreclosure was properly brought in the

State Court. The real estate is in Los Angeles county,

California. No federal question was involved.

The petition of the receiver alleges that the mortgage

in question was made prior to alleged bankrupt's interest

in the property, as a part of the purchase price for the

land mortgaged [Tr. p. 5], and that the action to fore-

close the mortgage was filed more than four months prior

to the commencement of the bankruptcy proceedings.

[Tr. pp. 5-6.] Neither the validity of, or amount due

under, the mortgage, nor the adequacy of the considera-

tion, is questioned.

The bankruptcy proceedings will not destroy or affect

the lien. (Sec. 67(d), Bankruptcy Act.)

Section 67(d), Bankruptcy Act, is as follows:

'Tiens given or accepted in good faith and not in

contemplation of or in fraud upon this act, and for

a present consideration, which have been recorded

according to law, if record thereof was necessary in

order to impart notice, shall to the extent of such
present consideration only, not be affected by this

act."
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The Hen of the mortgage is not created by the fore-

closure proceedings but was created by the giving of the

mortgage. Section 67(f) of the Bankruptcy Act does

not apply. (Metcalf v. Barker, 187 U. S. 165, 47 L. Ed.

122, 23 Sup. Ct. Rep. 67, 9 A. B. R. 36.)

"The judgment is merely a decree by a court hav-

ing competent jurisdiction directing the enforcement

of a lien which cannot be affected or vacated by

bankruptcy proceedings.'' {In re Kane, 18 A. B. R.,

152 Fed. 733.)

A discharge in bankruptcy would not be a release of

the claim against the real estate mortgaged. {In re Wag-

ner's Estate, 206 Fed. 364.)

Section 11(a), Bankruptcy Act, does not authorize the

federal court to stay proceedings pending in a state court

to foreclose a mortgage given more than four months

before the commencement of the bankruptcy proceedings,

{In re Royer, 177 Fed. 381, 100 C. C. A. 613, 24 A. B.

R. 52.)

In the Royer case, the Circuit Court of Appeals for the

Sixth Circuit, on petition to review, reversed an order

of the District Court staying a sale under a decree in a

foreclosure action, and in the opinion the court said:

"The mortgage lien of Hofer was obtained long

prior to the period of four months next preceding

the date of the filing of the petition in bankruptcy

against Rohrer; and while suit was commenced and

the decree of foreclosure rendered within that pe-

riod, neither the mortgage lien nor the judgment lien

is denounced by any provision of the bankruptcy

statute. Metcalf v. Barker, 187 U. S. 165, 174, 23

Sup. Ct. 67, 47 L. Ed. 122; Hiscock v. Varick Bank
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of New York, 206 U. S. 28, 41, 27 Sup. Ct. 681, 51

L. Ed. 945. The State Court acquired complete

jurisdiction and control over the defendant and the

property prior to the commencement of the bank-

ruptcy proceeding against Rohrer, and that jurisdic-

tion was not divested by anything done in that pro-

ceeding, 'the rule being applicable that the court

which obtains rightful jurisdiction over the subject

matter should not be interfered with'. Pickens v.

Roy, 187 U. S. 177, 180, 23 Sup. Ct. 78, 47 L. Ed.

128; Farmers Loan Co. v. Lake St Rd. Co., 177

U. S. 51, 20 Sup. Ct. 564, 44 L. Ed. 667; Leidigh

Carriage Co. v. Stengel, 95 Fed. 637, 645, Z7

C. C. A. 210. The trustees of the bankrupt must

therefore seek relief in the Burleigh District Court.

In re Gerdes, 102 Fed. 318, 320; Sample v. Beasley,

158 Fed. 607, 85 C. C. A. 429; In re McKane, 152

Fed. yZZ\ s. c. 158 Fed. 647. Power vested by sec-

tion 11(a) of the Bankruptcy Act (Act July 1, 1898,

c. 541, 30 Stat. 549 (U. S. Comp. St. 1901, p. 3426).)

to stay a suit 'founded upon a claim from which a

discharge would be a release' is not applicable to the

proceedings in rem involved in an action to fore-

close. Tennessee Marble v. Grant, 135 Fed. 322, 67

C. C. A. 676."

In re Iroquois Utilities, 297 Fed. 397 (C. C. A., 2nd

Cir.), the court held that the District Court had no

power to restrain the prosecution of a foreclosure action

in the State Court on a mortgage lien created more than

four months prior to the filing of the bankruptcy petition.

The court in its opinion said:

"The first question argued at bar was whether

the bankruptcy court had power to enjoin the further

prosecution of the foreclosure action which had been
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be^n in the New York Supreme Court prior to the

filing of the petition in involuntary bankruptcy."

'The dates are important. The date of the exe-

cution and delivery of the mortgage was July 1,

1918. The date when the foreclosure suit was duly

commenced in the New York Supreme Court was

December 18, 1922, and the date when the petition

in bankruptcy was filed in the District Court was

January 15, 1923."

*lt thus appears that the mortgage lien was cre-

ated some four and one-half years prior to the filing

of the bankruptcy petition, or, in other words, more
than four months prior to such filing. The mort-

gage lien, therefore, was not subject to the provi-

sions of section 67(f) of the Bankruptcy Act.

(Comp. St. Sec. 9551.)"

"As said in Metcalf v. Barker, 187 U. S. 165, 174,

23 Sup. Ct. 67, 71 (47 L. Ed. 122)

:

" 'A judgment or decree in enforcement of an

otherwise valid pre-existing lien is not the judgment

denounced by the statute, which is plainly confined to

judgments creating liens.* (Italics ours,)"

''While there is some difference of opinion among
District Courts upon varying states of facts, we
have been unable to find any case decided by the

Supreme Court or any Circuit Court of Appeals

which holds, upon facts similar to those in the case

at bar, that the bankruptcy court has the power to

restrain further prosecution of a foreclosure suit

begun prior to the filing of the petition in bank-

ruptcy in respect of a mortgage lien created more

than four months prior to the filing of the petition."
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"On the other hand, In re Royer, 177 Fed. 381,

100 C. C. A. 613, decided by a distinguished court, is

precisely in point with the case at bar.'*

In Duncan v. Girand, 276 Fed. 554 (C. C. A., 5th

Cir.), the trustee in bankruptcy brought an action in the

District Court to enjoin the prosecution of a foreclosure

suit in the State Court. The District Court granted

the injunction, which was reversed, and the court said

:

'The bankrupts, presumably prior to their bank-

ruptcy, acquired the legal title, subject to the mort-

gage lien of appellants; and May 21, 1920, appel-

lants filed suit to foreclose the mortgage against the

original mortgagors. The trustee in bankruptcy, ap-

pellant here, was also made a party defendant; at

his instance the foreclosure suit was coninued at the

October, 1920, term of court. Upon being informed

that appellants desired to proceed with the fore-

closure suit at the January, 1921, term, the trustee

in bankruptcy brought this suit."

*The mortgage created a valid lien which was not

affected by the proceedings in bankruptcy. Metcalf

V. Barker, 187 U. S. 165, 23 Sup. Ct. 67, 47 L. Ed.

122. The right to enforce this lien by suit existed

in favor of appellants only in the state court. No
relief was sought against the trustee in bankruptcy.

The trustee's title to mortgaged property is subject

to the lien of the mortgage and he is not obliged

to take the title if the lien is a burdensome one.

First National Bank v. Lasater, 196 U. S. 115, 25

Sup. Ct. 206, 49 L. Ed. 408. But if the trustee de-

sires to take the title, he can only do so by discharg-

ing the lien of the mortgage."

''It was error to grant the injunction unless it was
authorized by some law relating to proceedings in
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bankruptcy. R. S. Sec. 720 (Comp. St. Sec. 1242)."

''Section 23 of the Bankruptcy Act (Comp. St.

Sec. 9607) makes it clear that suits at law and in

equity as distinguished from proceedings in bank-

ruptcy between trustees in bankruptcy and

adverse claimants, were not withdrawn from

the general jurisdiction of either state or fed-

eral courts. The general provisions of section 2

(7, 15) of the Act (Comp. St. Sec. 9586), empower-

ing courts of bankruptcy to determine controversies

in relation to the estates of bankrupts, and to issue

all necessary orders, are relied upon by appellee to

sustain the decree of the court below. It is not

doubted that bankruptcy courts have power to pro-

tect their jurisdiction by writs of injunction. That

power exists in all federal courts, notwithstanding

section 720 of the Revised Statutes."

"Section 11(a) of the Act (Comp. St. Sec. 9595)

provides that a suit which is founded upon a claim

from which a discharge would be a release may be

stayed. Unless a suit is so founded, it was not in-

tended that it should be stayed or enjoined. Met-

calf V. Barker, supra/'

"No claim is made against the bankrupts in the

foreclosure suits, and their discharge would not be

a release from the lien of the mortgage. The claim

which appellants are seeking to establish is against

the original mortgagors, and cannot be affected in

the slightest degree by the proceedings in bank-

ruptcy."

"It is apparent that the purpose of this suit is to

prevent the collection of an attorney's fee if possible,

and, if not, to prevent the collection of an amount

as large as that contracted for. The right to an at-

torney's fee had accrued under the terms of the



—11—

mortgage, by reason of the failure to pay taxes,

insurance premiums, and interest. The bill does not

offer to do equity, but insists upon being relieved of

an obligation which any court would be bound to

recognize and enforce. We are of the opinion that

appellee should submit his rights to the State Court.*'

"The decree is reversed, and the cause remanded,

with directions to dismiss the bill of complaint.'*

The court first acquiring jurisdiction in actions in rem

has the right to proceed without interference.

In Kline v. Burke Construction Co., 260 U. S. 226,

229, the court said:

"It is settled that where a federal court has first

acquired jurisdiction of the subject matter of a

cause, it may enjoin the parties from proceeding in

a state court of concurrent jurisdiction where the

effect of the action would be to defeat or impair the

jurisdiction of the federal court. Where the action

is in rem the effect is to draw to the federal court

the possession or control, actual or potential, of the

res, and the exercise by the state court of jurisdic-

tion over the same res necessarily impairs, and may
defeat, the jurisdiction of the federal court already

attached. The converse of the rule is equally true,

that where the jurisdiction of the state court has

first attached, the federal court is precluded from

exercising its jurisdiction over the same res to de-

feat or impair the state court's jurisdiction.*' * * *

"Only the jurisdiction of the Supreme Court is de-

rived directly from the Constitution. Every other

court created by the general government derives its

jurisdiction wholly from authority of Congress."
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"The rule, therefore, that the court first acquiring

jurisdiction shall proceed without interference from

a court of the other jurisdiction is a rule of right

and of law based upon necessity, and where the

necessity, actual or potential, does not exist the rule

does not apply. Since that necessity does exist in

actions in rem and does not exist in actions in per-

sonam, involving a question of personal liability

only, the rule applies in the former but does not

apply in the latter."

Actual physical possession is not essential to give the

court jurisdiction of the real estate. The constructive

possession acquired by filing the action is sufficient to

exclude any other court. (Farmers Loan & T. Co. v.

Lake Street Elevated R. Co., 177 U. S. 51.)

There is nothing in the Bankruptcy Act or in any

other federal law which authorizes the District Court

to enjoin further prosecution of a mortgage foreclosure

which had been pending more than four months prior to

the filing of the petition in involuntary bankruptcy. (Eys-

ter V. Gaff, 91 U. S. 521, 23 L. Ed. 403.)

In Eyster v. Gaff, the court said (p. 525) :

''The opinion seems to have been quite prevalent

in many quarters at one time, the moment a man is

declared a bankrupt the District Court, which has

adjudged, draws to itself, by that act, not only all

control of the bankrupt's property and credits, but

that no one can litigate with the assignee or contest

rights in another court, except in so far as the Cir-

cuit Court took concurrent jurisdiction, and all other

courts can proceed no further in suits of which they

had, at that time, full cognizance, and it was a
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prevalent practice to bring any person who con-

tested with the assignee any matter growing out

of disputed rights of property or contracts into the

bankrupt's courts by the service of a rule to show
cause and to dispose of their rights in a summary
way. This court has steadily set its face against

this view. The debtor of a bankrupt, or the man
who contests the right to real or personal property

with him, loses none of these rights by the bank-

ruptcy of his adversary. The same courts remain

open to him in such contests, and the statute has

not divested those courts of jurisdiction in such

actions. If it has, for certain classes of actions,

concurrent jurisdiction for the benefit of the assignee

in the circuit and district courts of the United

States, it is concurrent with and does not divest that

of the state courts. * * *"

This Honorable Court held, in the case of Im> re San

Gabriel Sanitorium Co., Ill Fed. 892, that it was proper

to permit the trustee in bankruptcy to be made a party

defendant in a mortgage foreclosure action in the State

Court, and approved the judgment of the District Court

in refusing to enjoin such action, following the rule laid

down in Bardes v. Bank, 178 U. S. 524, 20 Sup. Ct.

1000, 44 L. Ed. 1175.

In Metcalf v. Barker, 187 U. S. 165, 23 Sup. Ct. 67,

47 L. Ed. 122, a lien was obtained in a court proceedings

in the nature of a creditor's bill, and in deciding that the

action in the State Court could not be enjoined by the

bankruptcy court the Supreme Court said:

''We are of the opinion that the jurisdiction of the

District Court to make the injunction order in ques-

tion cannot be maintained. (Louisville Trust Com-
pany V. Gominger, 184 U. S. 18, 26/'
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In Pickens v. Roy, 187 U. S. 177, a creditor's bill was

pending in the state court. The court said:

"The court also ruled that the mere fact that com-

plainant Dent (Roy) proved up her judgment as a

preferred debt in bankruptcy, when, and as she did,

did not operate to deprive the state court of juris-

diction, nor amount to a consent to the exercise of

jurisdiction by the District Court as invoked/'

"We are of the opinion that the Circuit Court of

Appeals was right in its rulings. The case in one

aspect came within Bardes v. Hawarden Bank, and

in the other, within the rule applied in Metcalf v.

Barker, ante/'

In the case of In re Thompson, 288 Fed. 385, 392, it

was held that an attachment suit in the state court, more

than four months old when the bankruptcy proceedings

started, could not be enjoined by the bankruptcy court.

The court said

:

"Again, each of the two suits sought to be en-

joined created by attachments in the state courts,

were more than four months old when the bank-

ruptcy proceedings were filed. They were in process

of enforcement in the state courts and are protected

by 67(f) of the Bankruptcy Act. I will not stop to

argue or elaborate this position. The authorities

are numerous, clear and convincing. They are thor-

oughly reviewed in the recent case of Griffin v. Len-

hart, 266 Fed. 671, in an opinion by the Circuit

Court of Appeals of the Fourth Circuit.'' (Citing

many cases.)

In In re Dayton Coal v. Iron Co., 291 Fed. 390, 397,

the court said:
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"Nor does the filing of a petition in bankruptcy

oust the possession of the debtor's property that has

been previously acquired by a state court in a suit

of an adverse claimant or terminate the jurisdiction

of such court. Lovel, Bankruptcy (4th Ed.), Sec.

42, p. 137. Thus it does not terminate the prior

jurisdiction of a state court in a suit to foreclose a

mortgage."

In Piedmont Coal Co. v. Huslad, 294 Fed. 247, two

attachment actions had been pending in the State Court

for more than four months prior to the commencement

of the bankruptcy proceedings. Several thousand acres

of land had been attached. The court held that the ac-

tions pending in the State Court could not be enjoined,

and said:

"In each suit lis pendens was filed giving notice to

purchasers under the law of West Virginia. In

1916 decrees in rem for named amounts were en-

tered. Clearly, by these proceedings the courts of

West Virginia acquired full jurisdiction and control

of the properties attached. These properties were

in custodia legis in every sense and if nothing else

had happened the plaintiffs certainly could have

prosecuted their decrees to execution and sale.'*

"If this were not so and if the proposition here

made that all property of the bankrupt may be sold

free of liens, whether in process of enforcement by

other courts or not, then the jurisdiction of the court

of bankruptcy would be paramount to that of all

courts and there would be neither occasion nor rea-

son for the law announced in Metcalf v. Barker,

Pickens v. Roy, Eyster v. Gaff (and others).''

In Brainard v. Schainman et aL, 5 F. (2nd) 249, de-

cided May 2, 1925, Kerrigan, district judge, said:
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*'General jurisdiction at law and in equity over

adverse claimants, without consent of defendants, is

not conferred on the United States Courts under the

Bankruptcy Act as originally enacted, nor has such

jurisdiction been conferred by the amendments

thereto. * * '^'^

''The act shows a clear intent not to bring into

United States courts controversies over debts, guar-,

anties and damages, in which a bankrupt's estate

may be involved, but to leave these matters to the

courts which would have jurisdiction if bankruptcy

had not intervened. This clearly appears in the

pointed opinion of the Supreme Court in Bardes v.

Bank, supra, 4 Am. Bankr. Rep. 163, 178 U. S. 524,

537; 20 Sup. Ct. 1000, 1005; 44 L. Ed. 1175. * * *''

"One object in inserting this clause in the Act may
well have been to leave such controversies to be tried

and determined in the local courts of the state, to

the greater economy and convenience of litigants and

witnesses. See Shoshone Mining Co. v. Rutter, 177

U. S. 505, 511, 513.'^

This is not a proceeding in bankruptcy. It is a mat-

ter arising out of an alleged bankruptcy. It is not a

matter of which the bankruptcy court has exclusive juris-

diction.

It is conceded that petitioner's mortgage is valid and

secures a debt which is not questioned, made and re-

corded long before four months prior to filing of the

bankruptcy petition, and that the action in the State

Court was begun prior to such four months.

The record is barren of any reason or allegation how

the creditors of the alleged bankrupt would be prejudiced

by prosecution of the foreclosure action in the State
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Court, or benefited by enjoining it, except the statement

of the conclusion in the petition of the receiver that the

general creditors would be benefited.

How, or in what manner, or how much, they would

be prejudiced or benefited, is not specified.

We submit that neither law nor the facts justify the

orders restraining our foreclosure action, and the orders

should be reversed, and the matter remanded to the Dis-

trict Court with directions to dismiss the petition of the

receiver.

Respectfully submitted,

LuciEN Gray,

Attorney for Petitioiier.

Los Angeles.




